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1.  Thiscase before the Court on petition of F. Baxter Lane and Kathryn Lane for writ of certiorari
fromthe decison of the Court of Appedls involvesared estae transaction in which the Lanes purchased
asnglefamily resdencefrom A.JM. Ouddet, J. The transaction was brokered by Alfonso Redity, Inc,,
through its agent, Sherry Owen, with Jarry J. Rosdtti sarving as dosing atorney. After taking possession
of the house, the Lanes discovered extensve, unrepaired termite dameage and received an edimate for
repairs of $35,000. They filed sLit againgt Oustaet, Alfonso Redlty, and Rosetti for breach of fidudiary duty
and negligent misrepresentation. Evidencewaspresentedindicating that Oudtd et, Owen and Rossti knew
of the damage, that they knew thet it was possbly quite extensve, and that they faled to pass this
knowledge to the Lanes a or prior to dodng.

2. At the conclusion of the Lanes case, the Circuit Court of Harrison County granted directed
verdicts for dl defendants. The Lanes gppeded, and the case was assgned to the Court of Appedls,
which afirmed inpart and reversedin part. Thegppelate court found that the Lanesfailed to establish the
breach of contract charges againg the sler because he did disdose atermite problem and told Owento
“do what was necessary to have the problem corrected.” Lanev. Oustalet, 850 So. 2d 1143 (Miss.
2002).

1. Asto Rosti, the Court of Appeds hdd that the buyersfailed to meet the burden of proof with
regard to hisduty asdaosing atorney when they falled to offer expert tetimony on the prevailing Sandards
of professond care.

14. The Court of Appedsdso hdd, however, that, asadud agent, Alfonso Redity had aheightened
fiduciary duty and that the purchasers met the burden of proving that Alfonso breached that duty,

Therefore, it reversed and remanded as to that defendant.



.  FadlowingtheCourt of Appeds decison, thelLanesand Alfonso Redlty filed petitionsfor certiorari

with this Court. Alfonso Redlty’ s petition was denied, and thet of the Lanes has been granted. We afirm

the Court of Appedsjudgment as to Alfonso but reverse asto Ouddet and Rossti. Accordingly, we

reverse the drcuit court’ s judgment and remand this case for anew trid asto dl three defendants.
FACTS

6.  In 1996, the Lanes, having made plansto move from New York to the Missssppi Gulf Coedt,

contacted Sherry Owen of Alfonso Redty and ultimatdy found Oudtdet’ s residence thet they wished to

purchase. The partiesagreed to have Alfonso actin adud agency cgpacity and executed asaes contract.

7. Pior to sgning the Contract of the Sde and Purchese of Red Edate, the buyers recaived the
Sdle’s Distlosure Statement that induded a notation thet the home had prior termite infetation and
repared damage. Thesaescontract indudesaprovision requiring thesdler to provideatermite certificate
prior to or a daosing, which reads pertinent part:

TERMITE CERTIFICATE AND RESPONSIBILITY OF BROKER. Sdler shdl, asa
condition of sale, furnish Purchaser, prior to or & dodng, a cdosng cetificate from a
licensed, termite company, thet subject property shows no evidence of termite or other
wood destroying insect infestation. If such infedtation exids, sdler shdl furnish warranty
of approved trestment and correct any Sructurd damages caused by such infetation. If
cost of sad treatment is prohibitive to SHler, o, if buyer deems damage unacceptable,
contract shall be dedared null and void and earnest moneys shd| berefunded. By signing
below, both Purchaser and Sdller acknowledge thet the Broker did not recommend any
pest control company, in any way warrant the ingoection or treetment made by the
company, and isin no way responsble for any termite damege.

A pedd dauseisdsoinduded inthe sdes contract dlowing for ahomeingpection to be conducted within

five days of the 9gning of the sdes contract.



18. At Alfonso's request, an Orkin Pest Control technician performed the pest ingpection and
completedtheMissssppi Officid Wood Destroying Insect Report, dsoreferred to asthed oang cartificate
or termite ingpection report, on November 6, 1996. Thereport indicated unrepaired termite damage and
recommended that aqudlified expert be consulted to determinewhether the damage needed to berepaired.
19.  Orkin ddivered thisreport to the dosing atorney, who then natified Owen a Alfonso Redity of
the unrepaired damage, and Owen arranged for acontractor who hed previoudy repaired termite damege
to the home to examinethe damage. The contractor ingpected the property and reported to Owen that,
inhisopinion, therewas no loss of dructurd integrity. Owen tedtified that she natified the sdler and the
atorney, but did not natify the buyers. Rather, she rdied on the atorney to indude a copy of the termite
report in the dosing documents. She further testified thet by obtaining the report and the homeinspection
arranged prior to the dosing, she was doing everything she could to fulfill her dutiesto both the sdller and
the buyers.

110. Thetrid court conduded as amétter of fact thet the buyers did not receive the termite ingpection
report & dosng. The dosing was conducted on November 18, 1996, and Rosetti testified that he was
suretha he showed the buyersacopy of the contractor’ sreport. However, hecould not say with certainty
duetothelargevolumeof dosingshe conducted during thet week, and he gpparently did not discussit with
them. Herdied upon thefact thet the termite ingpection report wasinduded in hisdosing documents and
thet it was his generd practice to ddiver it. The buyers expressy denied recaiving the termite ingpection
report or the report of the contractor engaged by Owen.

11. ThelLanestook possession of thehomeshortly after dosing.  They requested and were provided

acopy of the Orkin report from Rostti on January 20, 1997, and obtained an ingpection from Terminix



whichreveded an areaof 750 to 800 squarefeet of damage. The Lanesthen obtained estimatesfrom two
different professond who both tedtified &t trid that the cost of repair would be over $35,000.00.
12. Thelanes petition presents two questions for congderation:
1. When an agent servesthedual interest of two principals, should this
Court recognize an exception to the general rule of agency that notice
to the agent is constructive noticeto the principals?
2. When a claim of legal malpracticeisbased not on aviolation of a
standard of care, but on aviolation of a standard of conduct, isexpert
testimony necessary?
DISCUSSION
Standard of Review
113.  Wehave dated:
The slandard of review in caseswhere adirected verdict has been granted is asfollows
“[t]his Court conducts a de novo review of motionsfor directed verdict. . . . If the Court
finds that the evidence favoradle to the non-moving party and the reasoneble inferences
drawn therefrom presant agquestionfor thejury, themoation should not begranted.” Pace
v. Fin. Sec. Life of Miss,, 608 So. 2d 1135 (Miss. 1992) (citations omitted).
Entergy Miss., Inc. v. Bolden, 854 So. 2d 1051, 1054 (Miss. 2003. The Court of Apped's gpplied
thisgandard in this case, as Sl we
The Agency Issue
114. Thebuyer, thered edate agent, and the attorney each knew of the termite ingpection report and
of the report of the contractor engaged by Owen. Each arguesthat it was the reponsibility of the athers
to inform the buyers, who deny recaiving both reports.  Each would have us impute to the buyers
condructive knowledge of theseimportant documents through the agency of ether thered estate agent o

the atorney.



115.  Thelaw of agency generdly imputesknowledge and information received by an agent in conducting
the busnessof aprindipd to the principd, even wherethat knowledge or information isnot communicated
by the agent to the principd. Pittman v. Home Indem. Co., 411 So. 2d 87, 89 (Miss. 1982) (citing
Home Ins. Co. of N.Y. v. Thornhill, 165 Miss. 787, 796, 144 So. 861, 863 (1932). See ds0
Weathersby v. Gore, 556 F.2d 1247, 1251 (5th Cir. 1977) (goplying Missssppi law). Thisgenerd
prinapleisfundamenta to commerce; without theahility to rly on communicationsthrough represantaives
mod tradewould hdt. The Court of Appedsrdied onthisprinciplein halding thet, asametter of law, the
sler here idfied his contractud obligation to the buyers by rdying on the agents to communicate with
them.

116. Here, however, Alfonso Redty sarved two megters, the buyer and the sHler. Miss. Code Ann.
§ 73-35-21, dlows such representation by red estate professondsif the dud representation takes place
with the knowledge of dl paties. In addition, the trid court found that Rosetti as well as Alfonso
represented both parties. The Lanes argue that there should be an exception to the rule of imputed
knowledge whenthe agent isacting inadud cgpadity for two prindpals Theargument isthat imputing the
knowledge of the agent to both prind paswhoseinterests may become adverseisunreasonadleand unfair.
On goped, the Lanes further argued that the attorney breached his fidudary duty, not only in faling to
informthem of the documents, but do in his falure to ensure that the sdler complied with dl of his
contractud obligations Thisargument procesdsto condudethat it isimproper to condructivey imputethe
knowledge of the sdller to the Lanes, viatheatorney, when it isundlear what principal he was representing
when he received the termite ingoection report.

T17.  Inanumber of jurisdictions, knowledge of adud agent, acquiredin the course of hisemploymert,

a lesst where the agent has not acted out of sdf interest or fraudulently, has been held, as between the
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princples, to be imputed to each of the prindiples even if nat actudly tranamitted to them. Carlton v.
Moultrie Banking Co., 152 SE. 215 (Ga 1930); Farr v. Newman, 199 N.E.2d 369 (N.Y . 1964)
(holding the rule gpplicable asto third parties)
118. Inanopinion whichissomewha a oddswith Farr, & least one New York gppellae court,
recognizing that an agent serving dud interests occupies “a fidd of extremdy ddicate rdaionships”
observed:

[f]he important thing about the case in hand, however, is nat fraud or the authority of the

agent. It isthefact that when an agent undertakes to act in atransaction for two parties

whose interests are or can become adverse, as a reasonable man might foresee,

knowledge of facts aigng from the transaction is not deemed the knowledge of the

principd to operate asawalver or to work otherwiseto hisdetriment, unlessthe principa

has actud and nat merdy condructive knowledge of the true facts
Ostego Aviation Serv. Inc. v. Glens FallsIns. Co., 102 N.Y.S. 2d 344, 349 (N.Y. App. Div.
1951), cited with gpprovd in C.B. & T. Co. v. Hefner, 651 P. 2d 1029 (N.M.Ct. App. 1982.) 119.

Alabama hasd so hdd thet where an agent occupiesadud rdation, notice acquired by himinsuch
other agency isnot binding onthe principd. Florencev. Carr, 148 So. 148, 149 (Ala. 1933).
120. It has been sad do that even where there is no ethicd breach, “an attorney must act with the
greatest dircumspection in the representation of multiple dients where their exigts a possihility thet ther
interest may conflict or beat crosspurposes” Stump v. Flint, 402 P.2d 794, 801 (Kan. 1965) (attorney
representing sdler and purcheser inred edtate transaction.) Put differently, whether red estate broker or
atorney, dthough aprofessond may be permitted under law to represent both partiesto atransaction, as
adud agent he must prooeed with aheightened since of duty and conduct to assure thet he serves both

medes interedsfully.



121.  The problem with rigidly imputing knowledge of the agent to both principals in a dud agency
context isdear. Smply put, if everyoneis resoongble, then no oneisrespongble. Insuch agtuation, the
imputation, basad on the presumption that the agent will do what is expected of him becomes afiction
whichinterfereswith rather than promotes commerce and the interest of full disclosure. A proper andys's
requires thet we recognize that in adud agency two diinct agenciesare vested in the agent with separate
duties and respongibilities as to each prindipd. If Alfonso and Rosdtti, as agents of Ouddat, faled to
communicate required information to the Lanes, then Ougtdat breached his contract through the neglect
of hisagents. I, on the other hand, Ougtdat ddivered the information to Alfonso and Rostti, as the
agent of the Lanes, they are deemed to have recaived it and have no complaint againg Ougstda. The
arguments become dircular and cannat leed to a resolution of the equities between the buyers and the
slers No doultt, this can create specid difficulties for the dud agent, but they are difficultiesinherent in
choosing to sarve two meders.

122. Wecanat esablish abright linefor dl cases asto whether knowledge held by the dud agent is
to beimputed to ether or both principals. Here, thejury could haveinferred that Ouddet, inteling Owen
to take care of the matter concarning termite cartificate and any evauaion of the damege, waas spesking
to her as his own representative. Inresolving thet question, we better gpproach the dilemma as to
Ouddet by asking whether the sdller was acting reasonably in relying on the dud agents-the red edtate
agent and the attorney—to atend to the metter and in bdieving that they would properly inform the buyer.
The question of Oustdet’slighility should have been submitted to the jury.

123. Asto Alfonso Redty, the Court of Appeds correctly held thet thered estate agency breachedits
duty to the buyersin Smply assuming thet the attorney would provide the termiteingpection report to them.

Owen hed important information in her passession-the termite ingpection report and the later report from



the contractor which she contacted-- and faled to disdoseit to them. She recognized her obligation to
communicate directly with the sdler, but did not accord the same trestment to the buyers. It isnot enough
that she says that she thought she performed her duty by ordering the contractors ingpection, which
concluded thet therewas no ructurd damage. The Laneswere entitled to have dl sgnificant information
inorder to maketheir own decisonsasto how they wanted to proceed under the sdescontract. Thejury
should determine under the facts presented whether this breech caused damageto the Lanes

24. TheCourt of Appedsandyzed the duty of an atorney to hisdient and conduded thet, under the
evidence, areasonable person could condudethat there was an atorney-client relation between Rosetti
and thebuyers The evidence was sufficient to dlow the jury to condude thet the buyers did not receive
the termite certificate at the d osing conducted by Rosetti and thet hedid not inform them of the contractor’s
report. However, thet court affirmed the directed verdict in hisfavor based on the belief thet lighility could
not be established without expert testimony asto the sandard of careimposed onadosing atorney. This
brings us to the second issue presented by the petition for certiorari.

The Standard of Carelssue

125. ThelLanesargued that Rostti breeched hisfidudary duty infailing to inform them of the unrepaired
termite damege and in failing to give them a.copy of the termite report & dosing. Thetrid court decided
and the Court of Apped's agreed that Rosdtti owed afidudiary duty to the Lanes Rosdtti in histestimony
acknowledged that the Lanes hed aright to expect him to enforce thair rights under the contract and thet

he had a duty to cdlose the sde in accordance with the contract between the buyer and the sler.



Neverthdess, the Court of Appeds hdd thet the directed verdict in favor of Rosetti was proper because
the Lanesfaled to offer expart testimony to support their mapracticedam.*

126. The Lanes argue thet their daim againg Rosetti was not thet he breached a sandard of care of
minimally competent attorneys, but thet his failure to disdosethe unfavorable termitereport wasabreach
of dandard of conduct. As such, they assart, there was no need to present expert testimony to support
the daim because there were no specid skills, knowledge, experience, or the like involved. Wethink the
Lanesarecorrect. The Court hasrecognized thet there are drcumdtancesinwhich ajury might "determine
the issue of an atorney's negligence without the benfit of expert tesimony.” Dean v. Conn, 419 So.2d
148, 151 (Miss. 1982).

127. Inanactioninvalvingalegd mdpractice dam wherethe attorney had represented both theinsurer
and the insured in a persond injury action arigng from an automaohile acadent, this Court hed that legd
madpractice may be a violaion of the sandard of care of exercdisng the knowledge, ill, and ability
ordinarily possessed and exerdised by members of the legd professon amilarly Stuated, or the breach of
afiducary duty. Hartford Acc. & Indem. Co. v. Foster, 528 So.2d 255, 285 (Miss. 1988). We
Sated:

Some courts seem to diginguish a breach of the fidudary obligations from legd
mdpractice. The prevailing and more reesonable view, however, isthat legd mdpractice
encompassesany professiona misconduct whether attributableto abreach of thesandard
of care or of the fidudary obligations. In recognition of the dud bases of an atorney's
lighility, some courts have referred to the fidudary obligations as setting forth a standard

of "conduct.” Thus, under the theoretica gpproach legd mdpractice may bedefined as™a
breach by an atorney of ather the dandard of care or of the dandard of conduct.”" Thus,

! In contragt, when deciding whether the red estate agent committed an offense, the Court of
Appeds dated: "[W]e are of the opinion that sufficient evidence was presented thet a question exised
for the jury to dedide if Owen faled to uphold her fidudary duty owed totheLanes" Lanev.
Oustalet, 850 So. 2d at 152.
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legd mdpractice may be aviolaion of the dandard of care of exercisng the knowledge,

ill, and ability ordinarily possessad and exercised by members of the legd professon

amilaly sStuated, or thebreach of afiduciary duty. Thedecdlaration herechargesafiduciary

violaion asthe bagasfor this mdpractice action.

To recover under the negligence theory of legd mdpractice, the dient mugt prove

the exigence of an attorney-dient rdationship, the acts condtituting negligence, thet the

negligence proximatdy caused theinjury, and the fact and extent of theinjury. Hickox v.

Holleman, 502 So.2d a 634; Hutchinson v. Smith, 417 So.2d 926 (Miss.1982);

Thompson v. Erving'sHatcheries, I nc., 186 So.2d 756 (Miss.1966). However, the

legd mdpractice dleged in this case is a violaion of the sandard of conduct, not breach

of the dandard of care. The dements of this cause of action are the same as other legd

mapractice actions except, indead of proving negligence, the plaintiff must prove a

violation of the atorney'sfidudary duty.
528 So. 2d a 285. Clearly established law provides that expert testimony is hecessary to establish the
breach of aduty of carein adam of legd mdprattice however, when the dam is for breach of the
gandard of conduct, we conclude that lack of expert testimony should nat predude theissue from being
heard by ajury.
128. Whether Rosttti breached hisfidudary duty to the Lanesisnot thekind of question thet necessarily
confronts a jury with issues that require Soecidized knowledge or experience. Rosatti was awvare of a
materid fact affecting the teems of the Lanesred edate purchese.  He was aware of the importance of
the noted unrepaired termite damage and demondrated that awvareness by informing Owen of theneed to
have a professond ingpect the house. Furthermore, Rosetti hed aduty to bring this fact to the attention
of theLanesand to be cartain that they wereaware of thetermitedamagetothehouse. TheLanestedtified
that they did nat recaive acopy of the termite report a dosing, and thetrid court found that Rosetti did
not provide a copy to them. Wefind that ajury should have been alowed to make the determination on
the issue of breach of the sandard of conduct or breach of the fidudiary duty without an expert witness

tesimony. Thisissueisremandedtothetria court for proceedingsin accordancewith thisCourt'sdecison.
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CONCLUSION
129.  Although dud agendies are dlowed when dl principds are aware of the multiple representation,
they are fraught with specid problems and require a heightened standard of conduct on the part of the
agentsin assuring that both mestersarewd | sarved and thet the agents responsibilitiesarefully performed
asto dl. Whether atorney or red estate agent, a professond assumes a heighten responsibility when
assuming to act on behdf of partieswho may have opposing interests The dud agent assumes separate
burdens asto each principa which must befully fuifilled, and aprindpd instructing or informing his agent
cannot be rdieved of his respongbilities under a contract unlessthe circumstances are such asto indicate
thet the dud agent received and handled the ingtruction or information asthe agent for the opposing party.
Often, as here, these are factud circumstances which are best Ift to the trier of fects.
130. Thedandard of care and the sandard of conduct are two digtinguishable components of alegd
mdpracticedam. Wherealegd mdpractice dam isbased soldy on abreach of astandard of conduct,
as opposed to a breach of a sandard of care, proof of the vidlation of the fiduciary duty to discloseis
auffident to creste ajury question which, under facts such asthese may be determined without the benefit
of expert testimony.
131.  Thejudgment of the Court of Appeasasto Ouddet and Rosetti isreversed; asto Alfonso Redlty,
it is afirmed. We reverse the drcuit court’s judgment and remand to the circuit court for a new trid
conggent with this opinion asto all three defendants
132. THE JUDGMENT OF THE COURT OF APPEALSISAFFIRMED ASTO
ALFONSO REALTY, INC. AND REVERSED AS TO A.JM. OUSTALET, JR. AND

JERRY ROSETTI, ESQUIRE. THE JUDGMENT OF THE CIRCUIT COURT IS
REVERSED AND THISCASE ISREMANDED FOR A NEW TRIAL.
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SMITH, CJ. WALLER AND COBB, P.JJ.,, EASLEY AND CARLSON, JJ.,
CONCUR. DIAZ, DICKINSON AND RANDOLPH, JJ., NOT PARTICIPATING.
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